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To Create an Integrated Society
Paul van Seters*
The Louisville and Seattle school cases, companion cases that were
decided by the U.S. Supreme Court on June 28, 2007,1 illustrate the
complexities of the concept of an "integrated society." Justice Kennedy,
in his concurring opinion, expressed the central importance of societal
integration: "This Nation has a moral and ethical obligation to fulfil its
historic commitment to creating an integrated society that ensures equal
opportunity for all of its children.",2 Even though the other eight Justices
most likely could have endorsed this particular statement without any
reservation, a close reading of the five separate opinions that constituted
this decision (the 5-4 majority opinion, two concurring opinions, and two
dissenting opinions) reveals deeply antagonistic positions among the
members of the Supreme Court on what the idea of an integrated society
exactly means. For example, Justice Thomas, in his concurring opinion,
explicitly criticized the notion of "integration" that Justice Breyer
employed in his dissenting opinion:
The dissent refers repeatedly and reverently to "integration."
However, outside the context of remediation for past de jure
segregation, "integration" is simply racial balancing.... Therefore,
the school districts' attempts to further "integrate" are properly
thought of as little more than attempts to achieve a particular racial
balance.
3
Justice Thomas' own concept of societal integration is implied by
the fundamental distinction he makes between "racial imbalance" and
"segregation": "Racial imbalance is not segregation, and the mere
incantation of terms like resegregation and remediation cannot make up
* Professor, TiasNimbas Business School, Tilburg University; Director Globus,
Institute for Globalization and Sustainable Development, TiasNimbas Business School,
Tilburg University; Former Professor of Law, Tilburg University.
1. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1 and Meredith v. Bd. of
Educ., 127 U.S. 2738 (2007).
2. Id. at 2797 (Kennedy, J., concurring in part and concurring in the judgment).
3. Id. at 2769 n.2 (Thomas, J., concurring).
1057
PENN STATE LAW REVIEW
the difference.",4
This clash of opinions within the Supreme Court was repeated by
legal commentators. Sophisticated reviews of the Supreme Court's
decision in the Louisville and Seattle school cases, such as those by
Ronald Dworkin 5 and J. Harvie Wilkinson 111,6 also displayed highly
divergent perspectives on what the concept of an integrated society
entails. For example, Wilkinson was not unsympathetic to the views
Justice Breyer had expressed regarding the positive relation between
"diversity" and "integration," but he strongly criticized the fact that
Justice Breyer had overlooked "the real problems facing school
districts":
Schoolchildren in some districts represent over a hundred different
ethnic or racial backgrounds and speak over a hundred different
languages. What racial classifications should these districts use?
How will districts decide which children belong to which category,
especially in an era when children themselves are more likely to have
parents with different ethnic heritages? And even assuming proper
lines can be drawn, how will the pie be divvied up? Racial
animosities are stoked when officials even pose such questions, let
alone answer them. To forsake the goal of looking at each child for
himself is to enter a true morass or swamp and invite racial rivalries
to consume the diminishing vestiges of a common heritage.
7
That is to say, what is envisioned as an integrated society by one person
(Justice Breyer), raises the spectre of a social abyss for another person (J.
Harvie Wilkinson III).
The intellectual struggle and confusion surrounding the notion of an
integrated society is not the monopoly of American judges or legal
commentators. In most modem, industrialized, complex societies the
question of integration, i.e., of what it means to be an integrated society
and how to achieve this, is paramount.8 Over the past few decades, as
the traditional composition of their populations was severely disrupted
by relatively large increases in the number of immigrants, many of these
4. Id. at 2768 (Thomas, J., concurring).
5. Ronald Dworkin, The Supreme Court Phalanx, NEW YORK REVIEW OF BOOKS,
September 27, 2007, 92-101 (criticizing Chief Justice Roberts' majority opinion and
praising Justice Breyer's dissent).
6. J. Harvie Wilkinson III, The Seattle and Louisville School Cases: There Is No
Other Way, 121 HARV. L. REV. 158, 158-83 (2007) (agreeing generally with Chief Justice
Roberts' majority and Justice Thomas' concurring opinion, and critical of Justice
Breyer's dissent).
7. Id. at 182.
8. FRANCIS FUKUYAMA, TRUST: THE SOCIAL VIRTUES AND THE CREATION OF
PROSPERITY (1995); PHILIP SELZNICK, THE MORAL COMMONWEALTH: SOCIAL THEORY
AND THE PROMISE OF COMMUNITY (1992); CHARLES TAYLOR, A SECULAR AGE (2007).
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advanced societies have experienced a new urgency with respect to
social integration, i.e., have experienced the heavy burden of providing a
proper position in their societies to these newcomers.9 The Netherlands
is a case in point.' 0 Akin to the experiences of the United States, the
Netherlands' quest for societal integration has been closely tied to efforts
of schools-especially primary schools-to offer remedies against
ingrained or recurring patterns of segregation."
Many people consider the Netherlands an exemplar of a well
integrated country. 12 Both foreign visitors (e.g., Pierre Bayle, Ren6
Descartes, John Locke) and indigenous commentators (e.g., Johan
Huizinga) have often remarked on moderation and tolerance as
prototypically Dutch habits, and on social harmony as a key
characteristic of Dutch society. 13  The famous Dutch politics of
accommodation could only have evolved and thrived under these
psychological and sociological conditions.' 4 In the field of economics
and labor relations, the Dutch "polder model" has even become a noted
export article.'
5
Recently, however, a dramatic change in social peace and
conformity occurred. 16  A sharp rise in the number of immigrants,
particularly immigrants from Muslim countries like Morocco and
Turkey, caused integration to become a hotly contested issue in the
Netherlands. 17 Too much immigration and too little integration became
the preoccupation of a new breed of populist Dutch politicians, among
whom Pim Fortuyn was the most prominent. 18 The murder of Pim
Fortuyn in May 2002-incidentally, not by a Muslim-shocked the
country.19 The murder of the Dutch filmmaker Theo van Gogh two and a
9. ULRICH BECK, WELTRISIKOGESELLSCHAFT: AUF DER SUCHE NACH DER
VERLORENEN SICHERHEIT (2007); ANTHONY GIDDENS, RUNAWAY WORLD: How
GLOBALIZATION IS RESHAPING OUR LIVES (2003).
10. PAUL SCHEFFER, HET LAND VAN AANKOMST (2007).
11. Id. at 80-86.
12. KOEN KOCH & PAUL SCHEFFER, HET NUT VAN NEDERLAND: OPSTELLEN OVER
SOEVEREINITEIT EN IDENTITEIT (Koen Koch & Paul Scheffer eds., 2005).
13. JAMES C. KENNEDY, DE DEUGDEN VAN EEN GIDSLAND: BURGERSCHAP EN
DEMOCRATIE IN NEDERLAND (2005).
14. AREND LIJPHART, THE POLITICS OF ACCOMMODATION: PLURALISM AND
DEMOCRACY IN THE NETHERLANDS (1968).
15. JELLE VISSER & ANTON HEMERIJCK, "A DUTCH MIRACLE": JOB GROWTH,
WELFARE REFORM AND CORPORATISM IN THE NETHERLANDS (1997).
16. PAUL M. SNIDERMAN & LOUK HAGENDOORN, WHEN WAYS OF LIFE COLLIDE:
MULTICULTURALISM AND ITS DISCONTENTS IN THE NETHERLANDS (2007).
17. SCHEFFER, supra note 10, at 11-58.
18. DICK PELS, DE GEEST VAN PIM: HET GEDACHTEGOED VAN EEN POLITIEKE DANDY
(2003).
19. JUTTA CHORUS & MENNO DE GALAN, IN DE BAN VAN FORTUYN: RECONSTRUCTIE
VAN EEN POLITIEKE AARDSCHOK (2002).
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half years later-by a Dutch Muslim fundamentalist-only further
increased the sense of social crisis and disarray.2°
Since the early 1990s Dutch politicians openly debated the lack of
integration of these new immigrants.21 In January 2000, however,
turmoil erupted when the Dutch sociologist Paul Scheffer published his
essay "Het multiculturele drama" (in English: "The Multicultural
Drama") in NRC Handelsblad, one of the leading newspapers of the
22country. The enormous impact of Scheffer's essay, both in political
circles and in society more generally, was unprecedented.23 Scheffer had
a compact theory: the traditional, typically soft Dutch approach to the
new immigrants called "multiculturalism" utterly failed to give these
24immigrants a proper place in Dutch society. Rather, the approach
resulted in the complete opposite. 25  It contributed to the rise of a
permanent underclass suffering from an accumulation of social
problems-school dropouts, unemployment, welfare dependency,
ghettoization, discrimination, criminality, etc.26 Scheffer called this
situation of a structural failure of integration of immigrants "the
multicultural drama.,
27
In short, in the eyes of Scheffer in just a few years Dutch society
changed from civil harmony to rampant disintegration. 28 It is remarkable
to note the extent to which this very same development is reflected in the
personal career of Ayaan Hirsi Ali, which is eloquently described in her
recent autobiography.29 Hirsi Ali was born in 1969 in Somalia and grew
up as a devout Muslim girl first in Somalia, then in Saudi Arabia,
Ethiopia, and Kenya.30 In 1992, at the age of 22, in order to avoid a
forced marriage arranged by her family, she sought refuge in the
Netherlands.3' She quickly learned Dutch and worked for a number of
years as an interpreter in abortion clinics and shelters for battered
32 33women. In 1997 she became a Dutch citizen. In 2000 she completed
20. JUTTA CHORUS & AHMET OLGUN, IN GODSNAAM: HET JAAR VAN THEO VAN GOGH
(2005).
21. SCHEFFER, supra note 10, at 424-25.
22. Paul Scheffer, Het multiculturele drama, NRC HANDELSBLAD, Jan. 29, 2000,
Section "Opinie & Debat" at 6.
23. This impact is also the subject of Scheffer's Het land van aankomst, supra note
10.




28. Id. See also SCHEFFER, supra note 10, at 151-56.
29. AYAAN HIRSI ALl, INFIDEL (2007).
30. HIRSI ALl, supra 29, at xii. See generally id. at 3-180.
31. Id. at 183-99.
32. Id. at 201-35.
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her studies in political science at Leiden University. 34  In her
autobiography Hirsi Ali describes how she herself at first reacted to the
message of the multicultural drama in her new home-country:
At the time, I pooh-poohed Scheffer's concerns. To me, it seemed
that the Dutch lived in an absolute paradise and tended to call any
small problem a crisis. I thought of Holland in the 1990s as a country
living through an Embarrassment of Riches, like its Golden Age in
the 1600s. It was a trim little country, where everybody was always
nice. The economy was booming. The trains arrived on time....
Politics were collegial and even friendly. There were women and
homosexuals in the cabinet, and everyone respected them
enormously. I didn't believe the country could really have problems.
To me, the words Scheffer used-crisis, social upheaval-seemed
just newspaper chatter.
35
At that time, Hirsi Ali already had been living in the Netherlands for
more than seven years, but clearly still adhered to the traditional view of
Holland as a highly integrated country.36
In September 2001 the Wiardi Beckman Stichting, the think tank of
the Dutch Labor Party (the PvdA), employed Hirsi Ali.37  (By
coincidence the Wiardi Beckman Stichting at that moment was also
Scheffer's employer.38) In that capacity Hirsi Ali began to speak and
write about immigration and integration, and focused on the failure of
Muslim immigrants to integrate into Dutch society.39 Around that same
time she lost her faith, and decided to be an atheist. 40 That last decision
would soon turn out to have the gravest of consequences. Her new-
found atheism also explains the title of her autobiography: Infidel.
The September 11, 2001 terrorist attacks on the United States
deeply affected the Netherlands and Hirsi Ali.41 Before long, she became
one of the protagonists in the debate on the failure of Dutch
multiculturalism and expressed a viewpoint even harsher than
Scheffer's. 42  She especially emphasized the discrimination Muslim
women experienced from their fathers, brothers, and husbands, and
blamed this exclusively on the backwardness of Islam.4 3 Toward the end
33. Id. at 256.
34. Id. at 263.
35. Id. at 262.
36. Id.
37. Id. at 267.
38. Id. at 293.
39. Id. at 295.
40. Id. at 281-82.
41. Id. at 269.
42. Id. at 282, 294.
43. Id. at 271-73, 278-79, 295-96, 347-50.
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of 2001, she started to express her views publicly by writing editorial
articles in national newspapers and participating in discussion-programs
on television.4 Partly because of her strong views, partly because of her
eloquence, and perhaps also partly because of her strikingly good looks,
she quickly became a celebrity. 45 Her celebrity status also brought death
threats from Muslim circles, especially in instances where people felt
greatly offended by her criticisms and her "infidelity. 46  As of
September 2002, she has been living under permanent protection of
security guards.47
It did not take long before Hirsi Ali realized that her living situation
had become "untenable." Linking her personal circumstances directly to
the state of the country, she reflected on the dramatic change:
I had come to incarnate a situation that Holland was beginning to
perceive and was shocked by. This peaceful country, which thought
it had reached the peak of civilization and had nothing more to worry
about except perhaps the dikes breaking one day, was waking up to
the nightmare of citizens who completely disagreed with fundamental
values like free speech-to the realities of airplane attacks and
murdered politicians and death threats. The news that a young
woman could have her life threatened merely for speaking the truth,
as she saw it, on TV seemed to many people an important symbol.
48
Given Hirsi Ali's high profile as a "symbol," the next step was
inevitable. In October 2002, the Dutch Liberal Party (the VVD) asked
her to stand as a candidate in the pending national elections.49 In January
2003, she was elected as a Member of Parliament, with more than 30,000
preferential votes. ° In an interview in a national newspaper she called
the Prophet Muhammad a "pervert" and the Quran was no longer a "holy
document"; rather it became merely a "historical record"-a record that
had been written "150 years after the Prophet Muhammad died., 51 Her
own opinion of this historical record was blunt: "[The Quran] is a very
tribal and Arab version of events. It spreads a culture that is brutal,
bigoted, fixated on controlling women, and harsh in war."52 In this spirit,
together with Theo van Gogh, she then made the short film Submission,
which aired on television in August 2004 and vividly depicted the
44. Id. at 274-77.
45. Chorus & Olgun, supra note 20.
46. HIRsi ALl, supra note 29, at 286-90, 300-01.
47. Id. at 291.
48. Id. at 293.
49. Id. at 294.
50. Id. at 301-02.
51. Id. at 272.
52. Id.
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inferior position of women within Islam.53 Subsequently, on November
2, 2004, Van Gogh was killed in Amsterdam by Muhammad Bouyeri.
A gruesome detail was the letter Bouyeri knifed into the body of his
victim. The letter was actually addressed to Hirsi Ali, was "structured
very precisely, like afatwa, a religious verdict," and ended with a death
threat.55
The scene of the murder is vividly described in the opening
sentences of Hirsi Ali's autobiography:
One November morning in 2004, Theo van Gogh got up to go to
work at his film production company in Amsterdam. He took out his
old black bicycle and headed down a main road. Waiting in a
doorway was a Moroccan man with a handgun and two butcher
knives.
As Theo cycled down the Linnaeusstraat, Muhammad Bouyeri
approached. He pulled out his gun and shot Theo several times.
Theo fell off his bike and lurched across the road, then collapsed.
Bouyeri followed. Theo begged, 'Can't we talk about this?' but
Bouyeri shot him four more times. Then he took out one of his
butcher knives and sawed into Theo's throat. With the other knife, he
stabbed a five-page letter onto Theo's chest.
The letter was addressed to me.
56
Small wonder this event shocked both the person Hirsi Ali and Dutch
society at large equally deeply.
To summarize, between January 2000 and November 2004, Ayaan
Hirsi Ali's perspective of social relations in the Netherlands radically
transformed from tranquillity to nightmare.57 In those years, one of the
most controversial themes in Hirsi Ali's campaign to support Muslim
women and girls had to do with the Dutch educational system.58 Soon
after she commenced her work for the Labor Party think tank (September
3, 200 1), 59 she had encountered the "faith-based schools," one of those
peculiar institutions of the Netherlands. Article 23 of the Dutch
Constitution guarantees freedom of education, and gives people the right
to establish faith-based schools and requires the government to finance
53. Id. at xi, 313-15.
54. Id. at xi, 318.
55. Id. at 322.
56. Id. at xi.
57. Id. at 293, 322.
58. Id. at 279-80.
59. Id. at 267.
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these schools on a level equal to that of public schools. 60 Hirsi Ali had
become convinced that the small but growing number of Muslim schools
in the Netherlands had amply used this constitutional right (of a total of
about 7,600 primary schools, there are 47 Muslim schools), 6' but that this
situation was working as a barrier, isolating Muslim children from
adequate integration into Dutch society and hampering them in many
other ways:
Muslim schools reject the values of universal human rights. All
humans are not equal in a Muslim school. Moreover, there can be no
freedom of expression or conscience. These schools fail to develop
creativity-art, drama, music-and they suppress the critical faculties
that can lead children to question their beliefs. They neglect subjects
that conflict with Islamic teachings, such as evolution and sexuality.
They teach by rote, not question, and they instill subservience in
girls. They also fail to socialize children to the wider community.
62
Consequently she urgently pleaded to stop funding these schools.63
The plea, however, obviously raises a nasty legal issue, which Hirsi
Ali herself was well aware: "If the authorities were to close down only
Muslim schools, permitting other forms of private schooling to continue,
that would be discrimination [in light of Article 23 of the Dutch
Constitution]. 64 Therefore she unfolded a plan to tackle not only the
lack of Muslim integration, but also the lack of integration of all
religious people in the Netherlands:
I thought it was time to start a debate on the funding of all faith-based
schools. Holland has become an immigrant society, with citizens
from all kinds of non-Western backgrounds: Hindu, Buddhist,
Muslim. Perhaps everyone, native Dutch children, too, should learn
to understand and grow up alongside children from all other
backgrounds. Perhaps Article 23 of the Constitution should be
abolished. Government funds would be better used setting up
schools that are ideologically neutral and encourage kids to question
and respect pluralism.
Even though Hirsi Ali acknowledged that the chances for such a
revolution in Dutch law and politics actually occurring were slim,66 she
60. GRONDWET VOOR HET KONINKRIJK DER NEDERLANDEN [GW] [Constitution] art.
23.
61. For the most current figures, see the website of the Onderwijsraad (Education
Council of the Netherlands): http://www.onderwijsraad.nl (last visited March 28, 2008).
62. HIRSI AL, supra note 29, at 280.
63. Id. at 279-80.
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noted with some humor how her boss at the Labor Party think tank, Paul
Kalma, reacted to her proposal:
I was making Paul Kalma nervous about my views on education. I
no longer sounded right-wing to him; I sounded positively
communist. "Do you realize what Article 23 of the Constitution
means to Holland, and to the feelings of the average Dutch person?"
he asked me. "Don't you know the history of conflict that preceded
it? Do -you honestly imagine that article will be modified just
because of the integration question?"
67
The freedom-of-education clause of Article 23 was placed into the
Dutch Constitution in 1848.68 The Article officially introduced a dual
system of education.69 One aspect of this dual system was private
schools (based on a particular religion or philosophy of life) and the
other public schools (which are "neutral" or "pluralistic" with respect to
religion or philosophy of life).7° In 1917 the Article was expanded with
a section that emphasized that private schools would be financed by the
state at exactly the same amount as public schools. 7' Dutch history refers
to the addition of this section to Article 23 as the "Pacification of 1917,"
which made an end to social and political strife that had held the country
in its grip for decades.72 The prime beneficiaries of this Pacification
were the Catholics (historically a minority in the Netherlands) and some
of the orthodox Protestant groups.7 3 Their emancipation into mainstream
Dutch society after 1917 contributed enormously to social integration
throughout the 2 0 th century. 74 In the Netherlands today, from a total of
some 7,600 primary schools that are fully financed by the state, two
thirds are private and one third is public. 75 In this context, it is not an
exaggeration to say that Article 23 came to be considered the cornerstone
of Dutch social harmony (given the importance of schools as institutes of
socialization) as well as one of its most salient symbolic expressions.76
Ayaan Hirsi Ali indeed knew the merits and consequences when she
argued for the removal of Article 23; even within her own political party,
67. Id.
68. The history of Article 23 of the Dutch Constitution, including its impact on
Dutch society, that is discussed in this and the next few paragraphs is recorded in
ONDERWIJSRAAD, VASTE GROND ONDER DE VOETEN: EEN VERKENNING INZAKE ARTIKEL 23
GRONDWET (2002).
69. Id. at 15.
70. Id. at 20-30, 44-51.
71. Id. at 15.
72. Id. at 16-17.
73. Id. at 17-20.
74. Id.
75. Onderwijsraad, supra note 61.
76. ONDERWIJSRAAD, supra note 68, at 92-100.
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her views on this particular issue drew the sharpest possible criticism.77
Yet the remarkable rise of populist politics in the Netherlands after the
murder of Fortuyn in May of 2002 had changed everything.78 The
vanguard of this new populism is constituted by the new political parties
of Geert Wilders and Rita Verdonk, both former members of the Liberal
Party 79 and close colleagues of Hirsi Ali.80 In the wake of this historical
shift, Hirsi Ali's views on societal integration have become more rather
than less representative of the general public. Dutch society is changing:
the "integrated society" it once was, or seemed to be, no longer exists;
and the "multicultural society" that initially was thought of as an
attractive model for the new immigrants from Muslim countries, now
sounds outdated-and for many even has become a term of derision.81
Hirsi Ali's autobiography clearly supports this negative connotation of
Dutch multiculturalism. The same view currently prevails in the media,
in politics, and in general public discourse.82 Much of the concern
focuses on the widening gap between "white schools" and "black
schools" caused by the "white flight" from schools that have become
"too black.,
83
The turmoil is also confirmed by what is probably the single best
report on the current social state of the Netherlands, viz., the recent book
by the cosmopolitan Dutch journalist Ian Buruma, Murder in
Amsterdam.84 As the title of Buruma's book suggests, the focus of his
report is on the murder of Theo van Gogh in November 2004.85 Ayaan
Hirsi Ali's transformation into a radical liberal plays an even more
central role in the book, either directly or by proxy.86 Buruma discusses
the recent changes in Dutch society that have uprooted historical patterns
of immigration and integration and analyzes how these changes have
affected traditional notions and feelings about being part of a "society.,
87
In a way, Buruma questions how to construct an integrated society under
77. HIRSi Au, supra note 29, at 281.
78. HANS WANSINK, DE ERFENIS VAN FORTUYN: DE NEDERLANDSE DEMOCRATIE NA
DE OPSTAND VAN DE KIEZERS (2004).
79. Bas Heijne, Een club van verbitterde patriotten, NRC HANDELSBLAD, Apr. 3,
2008, at 9.
80. HIRSi ALl, supra note 29, at 321, 335.
81. SCHEFFER, supra note 10, at 140-47.
82. RENt BOOMKENS, DE NIEUWE WANORDE: GLOBALISERING EN HET EINDE VAN DE
MAAKBARE SAMENLEVING (2006).
83. WRR/ScIENTIFIC COUNCIL FOR GOVERNMENT POLICY, IDENTIFICATIE MET
NEDERLAND 117-23 (2007).
84. IAN BURUMA, MURDER IN AMSTERDAM: THE DEATH OF THEO VAN GOGH AND
THE LIMITS OF TOLERANCE (2006).
85. See generally id.
86. See generally id.
87. Id. at 18-23, 103-40.
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the current Dutch conditions of increasing social segregation and
disintegration.
As it happens, Paul Scheffer has set himself exactly the same task in
his recently published voluminous study called Het land van aankomst
(in English: The Country of Arrival).8 In this book, Scheffer sticks to
his original 2000 diagnosis-"multiculturalism has turned out to be a
drama for the new Muslim immigrants."8 9 As we have seen, that view is
shared by Hirsi Ali. There is a different Scheffer, however, because in
his book he searches for new ways to integrate Muslim minorities into
modem liberal democratic Holland, their country of arrival. For
example, he stresses the importance for Muslim groups to have the right
to build Mosques and to start Islamic schools. 90 For Scheffer, Article 23
of the Dutch Constitution is as sacrosanct as the Dutch national anthem.
Additionally, Scheffer is especially strong in comparing the Dutch
immigration and integration experience with those of more traditional
immigration countries, such as the United States, Canada, and
Australia. 91 While Scheffer does not explicitly use any communitarian
source,92 his book can be best understood as a creative contribution to
comparative communitarian studies.
Akin to the clash of opinions generated in the United States by the
Louisville and Seattle school cases, the political and intellectual polemics
in the Netherlands regarding Article 23 reflect how problematic the
concept of an "integrated society" has become in our time. Both the
United States and the Netherlands experience continued, and perhaps
growing, segregation between "white schools" and "black schools." The
efforts to alleviate this problem by constructing more integrated schools
confront constitutional hurdles: the Equal Protection guarantee of the
Fourteenth Amendment to the United States Constitution and the
freedom-of-education guarantee of Article 23 of the Dutch Constitution.
However, and somewhat paradoxically, the underlying idea of an
"integrated society" may be too monolithic to bring about more social
integration. Instead of utilizing a one-dimensional approach, perhaps it
is more useful to distinguish between different kinds of societal
integration. This would depend on the different kinds of society or
community people aspire to achieve: conservative, liberal, or egalitarian-
universalistic. The typology is from Winfried Brugger, a German
constitutional-law scholar, who employed it in a comparative study of
88. SCHEFFER, Het land van aankomst, supra note 10.
89. Scheffer, Het multiculturele drama, supra note 22, at 6.
90. Id. at 381-89.
91. Comparative analysis is a major theme throughout Scheffer's book. Id. at 48.
For concrete examples, see generally id. at 119-25, 293-339.
92. See generally id.
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free speech law in the United States and Germany.93 There is no reason
to assume that the typology could not be applied to other vital areas of
social life, such as education.
In the communitarian tradition, communitarianism and liberalism
are often identified as opposite philosophies.94 According to Brugger,
liberalism is seen as based on the "isolated individual asserting his or her
liberty against society and the state," while communitarianism relies
more on "communal bonds in the life and communication of human
beings. 95 But liberalism, Brugger argues, can focus either on the "single
individual" (LI) or on "associational bonds" (L2).96 Brugger considers
John Stuart Mill and Alexis de Tocqueville as typical representatives of
L2, for which he uses the labels of "associative liberalism" or
"constitutional liberalism." 97
By removing the sharp edges from the communitarianism-liberalism
contest, Brugger has created room to distinguish between three types of
communitarianism. The first type is conservative communitarianism
(C1), which "views human beings as greatly though not exclusively
influenced by their social, cultural, and political environment.,
98
Brugger's second type is liberal communitarianism (C2), which
"presupposes a close relationship between the individual's autonomy, the
goal of leading a rich and fulfilling life, and the rights and duties attached
to membership in a particular community." 99  The third type of
communitarianism identified by Brugger is egalitarian
communitarianism (alternatively called universalism or liberalism) (C3),
which "claims that humanity as a whole is the most important, decisive
community affiliation."' 00
How to create an integrated society is the central question at stake in
the Louisville and Seattle school cases. It is also the main goal of those
who are concerned about segregated schools in the Netherlands.
However, in the debates generated by these issues, one can see the
tendency of people to counterpose just two models of an "integrated
society": C l and C3. In this way, the viability of an alternative model of
an "integrated society," viz., C2, is easily neglected. That is to say, we
should recognize a greater variety of. different types of societal
93. Winfried Brugger, Protection or Prohibition of Aggressive Speech? Arguments
from the Liberal and Communitarian Perspectives, in PAUL VAN SETERS,
COMMUNITARIANISM IN LAW AND SOCIETY 163, 163-200 (Paul van Seters ed., 2006).
94. STEPHEN MULHALL & ADAM SWIFT, LIBERALS AND COMMUNITARIANS (1996).
95. BRUGGER, supra note 93, at 176.
96. Id.
97. Id. at n.68.
98. Id. at 176.
99. Id. at 177.
100. Id.
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integration. But we should also acknowledge that our three different
models are not exclusionary, but may be employed simultaneously,
depending on the circumstances and the case at hand. After all, when the
aim is to create an integrated society, it makes a huge difference whether
this is undertaken with respect to schools, hospitals, private enterprises,
voluntary organizations, or political parties. In other words, the issue is
not how to create an integrated society; but rather, what kind of
integrated society one hopes to create. That this conclusion is the
outcome of a debate about legal matters is only fitting. One is reminded
of the communitarian message James Boyd White formulated some time
ago: "The law should take as its most central question what kind of
community we should be...."o
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